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THE COMMISSION appointed to propose amendments to the constitution 
with reference to the judicial system, met at the State House, on Tuesday, 
June 5, and organized by the election of Mr. Samuel H. Grey as presi- 
dent, and Mr. Joseph Naar as secretary. Meetings have been held 
every week, and several propositions have been submitted and consid- 
ered. By the terms of the resolution under which the commission was 
appointed, their duties are limited to proposing such amendments “ as 
may be proper and necessary to carry into effect the object expressed in 
the preamble to the resolution.” The preamble refers only to changes 
in the judicial system and suggests that the judiciary should be made 
elective. The commission of course is not bound to follow the sugges- 
tion, and it certainly will not do so unless it finds a better reason for it 
than that which the preamble assumes to exist. Preambles are always 
interesting and sometimes foolish, and this one is certainly worth quot- 
ing. It is as follows: ‘* Whereas, it has been represented to the legisla- 
ture that the citizens of this state are desirous that such changes should 
be made in its entire system of legal and equitable jurisprudence, as will 
render the administration of justice more simple, speedy and economical, 
and also that the appointing power, so far as is practicable, be restored 
to the people, the source of all power; therefore,” etc. The latter part 
of this preamble is mere clap-trap. The judges never have been 
appointed by the people. Before the Revolution they were appointed by 
the Governor. The constitution of 1776 did insist upon the idea, long 
since abandoned, that the power of the king was derived by compact 
from the people, and the power of appointing judges was placed in the 
council and general assembly, but not in the people. In 1844, the 
power was given to the Governor with the advice and consent of the 
senate, and there it has ever since remained. It is not true that the 
people are the source of all power. It is the people organized under the 
constitution that constitute the power of the state, and until the constitu- 
tion has been changed in the manner prescribed, the people have no 
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power to elect their judges, and the question now is whether it is wise to 
give them that power, and that question it is the duty of this commission 
to decide, in the first instance, according to their own best judgment. 

They may indeed submit this question by itself to the vote of the 
people, and a resolution to this effect has been offered by Mr. McDer- 
mott, in order that the question of the reorganization of the courts may 
not be affected by the decision on this point. If, however, the commis- 
sion itself does not suggest a change in the mode of appointment, it is 
not likely that any proposed improvement in the judiciary will be re- 
jected on that account. 

Two propositions for a change in the judicial system were presented 
to the commission at their meeting on June 12, one by Mr. Kean and 
one by Mr. Fort. The former provides for a Court of Appeals, a 
Supreme court and inferior courts. The Supreme court is to have juris- 
diction, both at law and in equity, and the judges are to be arranged in law 
and equity divisions, either of which may be held by at least three 
judges, and equity judges are to have power to hear cases within their judi- 
cial districts, according to the present practice in Chancery, subject to 
review by the equity division of the Supreme court. An important 
feature of this plan is the provision that every judge of the Court of 
Appeals shall every five years exchange his seat with one of the judges 
of the Supreme court. The object of this is to secure the judges of the 
highest class for the Supreme court, and also to preserve in the judges 
of the Court of Appeals the practical experience given by the trial of 
causes. 

The second plan keeps the Court of Chancery and abolishes the 
Supreme court altogether. It provides for a Court of Appeals, a Court 
of Chancery, and Circuit courts to be held in each county by single 
judges without any court in banc or “ general term,” and the only pro- 
ceedings for review are those in the Court of Appeals. Writs of error 
are abolished, (though the court by an oversight is called the Court of 
Errors and Appeals), and it is provided that the whole record shall be 
brought up without a bill of exceptions, and that judgment shall be en- 
tered as the court above shall direct. 

These two plans differ radically with respect to the character of the 
trial court. In the first the effort is to give the highest character and 
dignity to the trial judge by making him a member, not only of the 
Supreme court, but also of the Court of Appeals. In the second the 
trial judge is alocal man and merely the judge of a county court, he only 
hears cases in the first instance and is always subject to review. It would 
be better to retain the Supreme court rather than the Circuit court. If 
we had a new Court of Appeals the Supreme court judges would have 
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plenty of time for trying cases at the circuits, and questions of law 
arising on certiorari and mandamus, as well as on demurrer and rules to 
show cause, would then be argued before a court in which legal princi- 
ples are laid down only after consultation between the judges. The - 
judges of such a court wonld be better men than local or county judges, 
and the best judges are needed for the trial of cases at the circuit. It is 
easier to correct an error than to refrain from making one. A man of 
moderate ability can make right decisions on appeal when he has time 
enough to think and to consult the books, but it takes a very good judge 
to apply the law correctly on a trial at the circuit. 

THE COMMISSION will do well if it does nothing more than provide for 
a small Court of Appeals, composed only of lawyers. This could easily 
be accomplished for it would leave most things unchanged, and would 
meet with little opposition. Would it not be better, however, to take 
advantage of this opportunity and consolidate the courts of law and 
equity ? It is only by this means that we can bring about the extension 
of equity principles to all cases to which they ought to be applied. If 
there be but one court, the principles, whether of law or equity, will be 
in the end applied according to the relief sought or the nature of the de- 
fense made, and the result will be a better system of law and a speedier 
administration of justice. Equity powers, however, can only be trusted 
to the best judges, and for this reason the trial of causes should be given 
to judges of a state Supreme court having both law and equity powers, 
and not to local judges. 

The plan of having a large court with law and equity divisions is a 
good one, and above this there should be a Court of Appeals, but it 
would be well to devise some means by which the material of the Su- 
preme court should be as good as that of the Court of Appeals. This 
could be done by promotion or rotation, so that men appointed to the 
Supreme court would be appointed as men who were to sit some time in 
the highest court. The plan of rotation has the great merit of keeping 
the appellate judge in touch with the bar and the people, and giving 
him the practical experience of the trial of causes. The judges them- 
selves are those who most appreciate the importance of this, and their 
advice on this subject should be thoughtfully considered. 





THE LAWS OF 1894. 





In speaking last month of Chapter 35, of the acts of the present legis- 
lature, which repeals the act of April 17, 1891, relative to the sales of 
land, we said that the effect of it was to revive the old act found in Rev. 
1040, under which an advertisement for eight weeks was required. The 
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subject was too serious to be treated unadvisedly. We received half a 
dozen letters by the first post, asking whether the act of March 17, 1887, 
does not still remain to justify an advertisement of only four weeks, and 
we must frankly say that itdoes This was the act that first provided 
for the four weeks’ notice of sale. It was a supplement) to the act rela- 
. tive to sales of land, and applied to all officers. The act of April 17, 
1891, chapter 266, was similar to it in form, but it applied only to 
sheriffs, and contained a clause declaring that a publication in accord- 
ance with this act should be valid without compliance with the terms of 
any previous act. This, no doubt, referred to an act passed at the same 
session, March 16, 1891, requiring all officers to advertise in one Ger- 
man newspaper, if there were such a paper published at the county seat. 
The second act of 1891, was repealed by chapter 35, of the laws of 1894, 
and this either revives or leaves in force the act of March 17, 1887, and 
also the earlier act of 1891. This act, however, chapter 95 of 1891, has 
also been repealed by the present legislature in chapter 79 and chapter 
308 of the laws of 1894, so that it would seem that all sales of land 
are now governed by the act of March 17, 1887, entitled (P. L. 1887, p. 28). 
Under this act all officers are authorized to set up notices for four weeks 
and to publish them for four weeks in two newspapers printed and pub- 
lished in the county, one of which shall be a newspaper published at the 
county seat, if any be published there, and if not, then in any two news- 
papers published in the county and circulating in the neighborhood of 
the lands. 

The last act referred to in the June number was chapter 279. Chapter 
281 relates to clams and oysters in Maurice river cove and Delaware 
bay and the next half dozen chapters refer to the affairs of towns and 
counties. Then follow another act for the protection of clams and 
oysters, an act relating to baled hay, an amendment to the act to regu- 
late pilots, an act relating to townships, and another to school buildings. 

Chapter 293 amends the first section of the supplement of April 28, 
1886, to the act relative to guardians and minors, Rev., approved 
March 28, 1874. 

Chapter 296 authorizes mutual insurance fire insurance companies 
organized under the laws of this state, to insure against loss by lightning 
or fire, ‘‘ without regard to the distance which any one building stands 
from or is connected with any other building.” 

Chapter 298 relates to police justices in cities of the first class and 
defines their jusisdiction, duties and powers. 

Chapter 299 gives corporations 90 days to pay their taxes, after the 
issuance of the proclamation by the governor to pay, or forfeit their 
charters. 

Chapter 300 imposes penalties and obligations on foreign corporations. 
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when the same penalties and obligations are imposed in the foreign 
state upon similar corporations of this state. 

Chapter 303, repeals the supplement of May 6, 1889, to the criminal 
procedure act. The supplement provided for special detective officers in 
certain counties. 

Chapter 304, repeals the act of March 16, 1891, constituting police 
courts in cities of the first class, and Chapter 305 is a new act providing 
for the appointment of police justices in cities of the first class. 

Chapter 322, entitled “ An act in relation to assessments of taxes in 
cities, towns and townships,” contains important provisions in regard to 
recording deeds. It provides that in all cities, towns and townships that 
now have or may hereafter have block maps, it shall be the duty of tax- 
ing officers in making their assessments upon real estate, to describe the 
same by block and lot numbers, as shown upon the assessment maps, and 
then it goes on to say, that whenever a change of ownership occurs it 
shall be the duty of the new owner to present his deed to’ the officers of 
the department having charge of the assessment of taxes, so that the. 
changes may be properly noted in the hooks and maps, and that no 
county clerk or register of deeds shall record a deed for lands in such a 
city, town or township, unless it shall be duly certified thereon that it 
has been presented to the tax officer, provided that the tax officer has 
filed with the county clerk or register a notice that block maps have 
been adopted, and provided further, that nothing in the act shall prevent 
the recording of a deed, if a fee of twenty cents be paid to the recording 
officer, in which case it shall be his duty to send an abstract of the deed 
to the tax officer within five days thereafter. These provisions relating 
to the recording of deeds are not suggested by the title of the act, but 
they are intended to accomplish the object of the statute. 

Chapter 327, approved May 24, repeals the supplement of March 4, 
1891, to the act respecting writs of error, Rev. 286, and declares that 
hereafter no writ of error shall be brought to remove any judgment of 
the Supreme court on any appeal taken, or to be taken from the judg- 
ment of a Circuit court in any case of contested election. 

Chapter 331 declares that nothing in the tenth section of the act con- 
cerning corporations shall be construed to forbid the formation of compa- 
nies for constructing, maintaining and operating railroads wholly in for- 
eign countries. 

Chapters 334 and 335 amend in many particulars the act to establish 
a system of public instruction. Revision approved March 27, 1874. 

Chapter 353 creates street-lighting districts and makes them corporate 
bodies with power to raise money for taxes for lighting the streets. This 
seems to be analogous to the legislation providing for school districts, 
which is approved in State v. Readington, 36 N. J. L. (7 Vroom) 66, 
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and it is no doubt intended to avoid the doctrine of Baldwin v. Fuller, 
39 N. J. L. (10 Vroom) 576, where taxation of an unincorporated lamp 
district was held to be improper even though the legislature had author- 


ized the township committee to create the district. 


It was said, how- 


ever, in Bailey v. Manasquan, 53 N. J. L. (24 Vroom) 162, that under 
the decision in Baldwin v. Fuller it would be impossible for the legisla- 
ture to provide for the levy of lamp taxes within a certain portion 


of a municipality. 





THE ESSEX COUNTY ELECTRIC COMPANY v. ANDREW KELLY. 


(New Jersey Supreme Court.) 


Master and Servant—ZJnjury to servant. 
—1. The liability of a master to a servant 
for an injury received in his employ, will be 
established by proof that the injury was 
caused by the master’s wilful wrong-doing or 
resulted from his breach of a dnty owed to 
the servant, arising out of the relations be- 
tween them. 

2. A duty of a master to a servant in his 
employ is to take reasonable care and pre- 
caution not to subject the servant to other 


3. The master must take reasonable care 
to furnish tools and appliances with which, 
and places on or about which, the servant is 
employed to work, reasonably safe for the 
work, 

4. When a servant receives an injury 
from a latent defect in such appliances or 
places, evidence to establish the master’s 
liability must justify the inference that he 
either knew, or by the exercise of the care 
required of him, might have known of the 



























defect ; but he will not be responsible for a 
defect which the most careful scrutiny 
would not have disclosed. 


or greater dangers than those which are 
obvious or naturally incident to the employ- 
ment, the risk of which the servant takes 
by accepting employment. 

Kelly, the defendant in error, was a “lineman” in the employ of the 
Essex County Electric Company, the plaintiff in error. This action was 
brought by Kelly, in the Circuit, to recover damages from the company 
for an injury received by him from the breaking of a pole upon which 
he was working, by direction of an officer of the company. Judgment 
having been rendered in his favor, the company brought this writ of 
error, and assigned various errors upon exceptions taken at the trial. 

Argued at February term, 1893, before the Chief Justice and Justices 
Dixon, Reed and Magie. 

Mr. Edward A. Day for plaintiff in error. 

Mr. Samuel Kalisch for defendant in error. 

The opinion of the court was delivered by 

Maatg, J.: After the evidence produced by Kelly had been put in, 
counsel for the company moved for a non-suit, on the ground that it did 
not establish any liability on the part of the company for the injury 
Kelley had received. The motion was denied and an exception taken. 

After the evidence produced by both parties had been put in, counsel 
for the company requested the trial court to direct the jury that the 
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liability of the company for the injury to Kelly had not been made out. 
The request was refused and an exception taken. 

Two of the assignments of error are based upon these exceptions, and 
they may be considered together, for they obviously present the same 
question, viz. : whether upon the facts established by proof, a neglect of 
duty on the part of the company to Kelly may be inferred. Newark 
Pass. Ry. Co. v. Block, 26 Vr. 605. 

The parties bore to each other the relation of master and servant. 

The liability of a master to a servant for an injury received in his 
employ, will be established by proof that the injury was caused by the 
master’s wilful wrong-doing, or resulted from the breach of any duty 
which the master owed the servant, arising out of the relations between 
them. Bishop Non. Cont. Law, Sec. 639. 

There was no pretence in this case that the company had been guilty 
of any wilful wrong to Kelly. His claim was and is that the injury he 
received was the result of a breach of a duty which the company owed 
him. 

The better view of a master’s duty to a servant is that. which, taking 
into consideration the well settled doctrine that a servant, by accepting 
employment, consents to take the risk of all dangers obviously or natur- 
ally incident to such employment, imposes on the master a positive duty 
to take reasonable care and precaution not to subject the servant to other 
or greater dangers. The rule thus formulated is of wide application, but, 
with reference to such cases as that now under consideration, may be 
thus stated: the master must take reasonable care to have the tools and 
appliances with which, and the places on or about which the servant is 
to be employed, reasonably safe for the work the latter is employed to 
do. Shear & Red. Neg., Sec. 93, 92; Smith’s M. & &., § 236; Harri- 
son v. C. R. Co. (2 Vr) 293; Hutchinson vy. Y. N. & B. R. Co. (5 
Exch.) 343. 

Applying the rule thus stated to the case before us, it is obvious that, 
to justify the submission to the jury of the liability of the company to 
Kelly, the facts established must have warranted the inference that the 
breaking of the pole, which was the cause of his injury, resulted from a 
breach of the company’s duty to him in respect to that pole. 

The company did not guarantee the safety of the pole nor was it its 
duty to provide a sufficient pole, as was erroneously held below. Its 
duty was less extensive and would have been satisfied if it had taken 
reasonable care to provide a pole of sufficient strength to bear the strain 
ot the wires and the weight of the servant employed thereon to do what 
was required to fit them for the service of the company. 

The mere fact that Kelly received injury does not establish, even 
prima facie, the negligence or breach of duty of the company. Evi- 
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dence which may justify the interference of negligence of the master, 
but also and equally the inference of the negligence of a fellow servant, 
will not be sufficient, nor will evidence which is equally consistent with 
the absence as well as with the existence of negligence on the part of 
the master. Bahr v. Lombard Co., 24 Vr. 238; Duffy v. Upton, 113 
Mass. 544; Rose v. B. & A. R. R.,58 N. Y. 217; Baulec v. N. Y. & H. 
R., 59 N. Y. 356; Cotton v. Wood, 8 C. B. (N. S.) 568. 

When a servant receives an injury, by reason of a latent defect in 
the appliances with which, or in the places in which he is employed, to 
establish the liability of the master, the evidence must justify the infer- 
ence that the master either knew or, by the exercise of the care and 
diligence required of him by the rule, might have known of the defect. 
Wright v. N. Y. C. R. R., 25 N. Y. 362; Devlin v. Smith, 88 N. Y. 
470; Holden v. Fitchburg R. Co., 129 Mass. 268. <A master will not 
be responsible for defects which could not have been discovered by the 
most careful scrutiny. Ladd v. N. Bedford R. Co., 119 Mass. 512 ; Spicer 
v. S. Boston R. Co., 138 Mass. 426. 

The rule which required the company to take reasonable care and pre- 
caution to furnish a pole suitable to be used for the purpose to which it 
was put, doubtless required it to take like care to preserve the pole in 
fit condition, and to that end to reasonably examine whether or not it 
became unfit or unsafe from wear and tear, or otherwise. It is a matter 
of judicial disagreement whether a master can discharge the duty last 
named and that similar duty of keeping tools and appliances in repair, 
by selecting and employing competent persons to make inspections and 
repairs. In our courts it is held that the master’s duty may be thus dis- 
charged. Harrison vy. R. R. Co., ubi. sup.; Rogers L. Works v. Hand, 
21 Vr. 464; McKinley on Fellow Servt’s, sec. 28, sec. 32-35. 

Turning to the evidence presented by the bills of exception we find 
the following facts established and undisputed. The pole in question 
had been in use about two years, and stood erected outside the curb-line 
of a public street. It carried various wires, having a cross bar fastened 
to it by lag-bolts which passed through the pole. It was also connected 
with a pole on the other side of the street by a wire drawn tight and 
used to support an electric light. Kelly, with others, was directed to 
take down the pole, remove it to a spot inside the curb-line, and read- 
just the wires thereon. In taking it down the pole fell; the cross-bar 
was partially detached by one of the lag-bolts being torn or dragged 
through the pole, and a part of the pole was splintered off. Kelly re- 
placed the cross-bar by boring a new hole and adjusting the lag-bolt 
therein. The pole thus changed was erected in the new position. Kelly 
went to its top, drew up the wire connecting it with the pole on the op- 
posite side of the street, and while in the act of stretching that wire 
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taut, by a device called strap and vise, which caused considerable strain, 
the pole broke and Kelly fell with the broken portion to the ground. 

In respect to the cause of the break the facts were in dispute. Kelly 
attributed the break to the rottenness of a part of the centre of the pole 
which he discovered on examination of the broken piece. Witnesses for 
the company who had examined that piece and the remainder of the pole, 
testified that there was no rottenness therein and attributed the fracture 
to the injury done by the previous fall which had seriously weakened 
the pole. 

When facts are in dispute the cause must, in general, be submitted to 
the jury. But when upon the evidence any deduction which can be 
drawn from the facts fails to establish the liability of defendant, the 
cause is not one for a jury. 

There is no room for doubt that the fracture of the pole was due 
either to the cause assigned by Kelly or to that assigned by the wit- 
nesses for the company. If it was due to either of these causes the lia- 
bility of the company was not made out. For that liability depended 
upon proof of a breach of its duty in that regard to which breach of 
duty the fall might reasonably be attributed. The duty in question is, 
as has been shown, that of taking reasonable care to have this pole when 
erected, and to keep it after erection, of sufficient strength. It is a duty 
of reasonable inspection and examination. 

That there was a failure to perform this duty is not made out either 
by direct proof or by any justifiable inference. Kelly testified that 
during the two years of his employment he did not know of any inspec- 
tion. But his ignorance was not inconsistent with the most careful pre- 
caution on the part of the company, and an offer to prove the custom of 
the company was excluded on his objection. 

If such a fracture could raise an inference of neglect of duty under 
certain circumstances, on the principal res ipsa loquitur, this is not that 
case, for it is obvious that the most rigid scrutiny would not have dis- 
closed the defect to which Kelly attributes the break. He, himself, ob- 
served the bolt withdrawn through the pole, and he bored a hole to re- 
place it close to the place where the pole broke, but he found no weak- 
ness and testified that he mounted the pole confident of its strength. No 
examination short of dividing the pole and destroying it for use would 
have disclosed that defect. 

It was an error to allow a jury to infer a neglect of duty to take rea- 
sonable care to ordinarily select and subsequently keep this pole of suffi- 
cent strength, when the defect was latent and undiscoverable by any pre- 
caution which reason would prescribe. 

If, on the other hand, the fracture of the pole was due to the weak- 
ness produced by its fall, it was equally erroneous to permit a jury to 
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infer a neglect of duty on the part of the company. The fall occurred 
just before the accident, and Kelly, himself, saw what tended to dimin- 
ish the strength of the pole. Without making known the facts to the 
company or its officers he mounted the pole and sub‘ected it to the strain 
of the strap and vise. No breach of duty on the part of the company 
could be inferred under such circumstances. 

The liability of the defendant not having been made out, it was an 
error to submit the cause to the jury. For this reason the judgment be- 
low should be reversed. 

This result renders it unnecessary to consider other questions raised 
by the assignments of error. 





AMELIA KOCH ET AL. v. DEL., LACK. & W. R. R. CO 


[N. J. Supreme Court, June 7, 1894. ] 
Attorney and counsel—Compensation for services. 


On rule to show cause why the sum of $500 deposited with the clerk 
of this court should be paid over to the plantiffs, allowing as compensa- 
tion for services rendered in the above mentioned action. 

Argued before Justices DeEPUE and REED at February term. 

Mr. Addison Ely for the rule. 

Mr. John Linn contra. 

Per curiam. The depyvsitions taken under this rule fail to show what 
the character and value of the services were with any degree of cer- 
tainty. 

If this was an action for compensation it would be impossible to find a 
verdict for any amount. The services which were rendered as an 
attorney, cannot be separated from those rendered as counsel. As to 
the latter there appears no promise to pay any specific sum, which 
promise is a requisite as the foundation of a right to recover. Schomp 
v. Schenck, 40 N. J. L. (11 Vr.) 195; Hopper v. Ludlum, 41 N. J. L. 
(12 Vr.) 182; Zabriskie v. Woodruff, 48 N. J. L. (19 Vr.) 610. 

The relator must, in this position of affairs, establish his right by an 
action at law. Whether the money in court under these circumstances 
should be further retained, will be determined by the court during the 
term. 


IN THE MATTER OF THE APPLICATION OF MARY PHILBROOK TO AN EXAMINA-} 
TION AS AN ATTORNEY AT LAW. 


Attorneys at law—Application of a woman for a license to practice. 


At the February term, 1894, before Justices DepuE and REED. 
Per curiam. We are of the opinion that until the legislature grants 
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the privilege to women of becoming attorneys, the weight of reason and 
authority is against the existence of the right. 

The cases in which this matter has been under consideration are col- 
lected in volume nineteen, American and English Encyclopedia of Law, 
p- 404. They display contrariety of judicial sentiment. 

We are of the opinion that the reasoning and conclusion of Gray, C. 
J., in Robinson’s case, 131 Mass. 376 should be adopted. 

This leads to a refusal of the present motion. 


THE STATEN ISLAND CHEMICAL CO. v. HORACE S. MULLER. 

Writ of error—Stipulation of cownsel—A return to a writ of error will not be judic- 
stipulation of counsel as a substitute for a ially noticed by a Court of Errors. 

Argued Nov. 7, 1893, before Beasley, C. J., and Justices Magie, Gar- 
rison and Lippincott. 

The opinion of the court was delivered by Garrison, J.: In this case 
the parties have undertaken to substitute a stipulation of their own for 
the return to the writ of error. This cannot be done. Acker v. State, 
52 N. J. L. (23 Vr.) 259; Robbins v. Vanderbeek, 55 N. J. L. (26 
Vr.) 304. 





JOHN BRENNAN v. THE INDUSTRIAL CO-OPERATIVE BUILDING AND LOAN ASSO. 
CIATION, VAN SYCKLE, BUILDER, AND SLOBODEN, ET ALS., OWNERS. 


(Middlesex Common Pleas, Circuit Court Issue. Filed April 13, 1894.) 


Mechanics’ liens—Righis of partiee—Ma-__ right of lien, nor give that right to persons 
terialmen—Sub-contractor—Construction of act other than those who, before the passage of 
of 1890. The act of 1890, amending the the act, could file a lien against a building, 
second section of the Mechanics’ Lien law, duly erected under a contract. 

(laws 1890, page 479), does not enlarge the 


Mr. E. Cutter for the plaintiff. 
Mr. W. P. Voorhees for the defendant. 


Rice, P. J. The evidence shows that the building was erected by 
contract between one Gilman, the contractor, and Sloboden the defen- 
dant. Gilman was to erect the entire house, and he sub-let the contract 
for the mason work to Van Syckle, who bought some brick of the plain- 
tiff, which were used in the mason work in the erection of the building ; 
the brick not having been paid for by Van Syckle or Gilman, a lien was 
filed by Brennan, and the only defense raised in answer to the plaintiff’s 
claim is that the building is not subject to lien. The plaintiff, however, 
insists that the act of 1890 enlarges the right of lien heretofore had by 
mechanics and materialmen, and gives that right to all persons who may 
have furnished materials used in the erection of such building, and to all 
journeymen employed in the erection or construction thereof, unless 
such persons shall furnish the releases provided for in the act, and the 
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contractor shall make the oath required to be taken by him at the time 
of receiving his payments. 

It further appears by the testimony taken that Gilman, the contrac- 
tor, at the time of receiving his payments from Sloboden, gave to him 
releases purporting to be made by the workmen and materialmen em- 
ployed by him in erecting said building, and in furnishing materials 
therefor, together with his affidavit as contractor, required by the act 
of 1890, and the release of the plaintiff not appearing among the releases 
so given by the contractor to the owner, it is urged and claimed by the 
plaintiff that Brennan’s right to file a lien exists by reason of the pro- 
vision in the act of 1890. 

The first section of the Mechanics’ Lien act, in the Revision, page 
668, provides that debts contracted in the erection.of a building are to 
be a lien upon the same; but the second section of the act narrows 
the right of lien to buildings erected under contract, when the contract 
is filed in the clerk’s office, to the contractor alone, and the third 
section gives the remedy to workmen and materialmen, if the con- 
tractor refuses to pay them, to serve a notice upon the owner to retain 
the amount of money due, and this third section has been held to apply 
only to workmen and materialmen of the contractor, when the contract 
is filed, and not to apply at all to the workmen or materialmen employed 
by, or from whom materials have been purchased by the sub-contractor. 
The case to which I refer is that of Carlisle v. Knapp, 51 N..J. L. 329 
(22 Vroom), and the Chancellor held there explicitly, that it would be 
disastrous to place any other construction upon that act. The question 
then arises, does the act of 1890, pamphlet laws, page 479, change 
this rule, and does it extend the right of lien to persons other 
than those employed by the contractor, or those who furnished 
materials to him? It is a very peculiar act, as was well said by 
Mr. Justice Van Syckel in giving the opinion of the Court of 
Errors and Appeals, in the case of the Anderson Lumber Co. v. Fried- 
lander, 54 N. J. L. 378 (25 Vroom), and the view of the court in that 
case evidently was, that the amendatory act did not enlarge the second 
section as it originally stood, so as to. give liens to persons other than 
those whom it had decided were entitled to the same under the provis- 
ions of the Mechanics’ Lien act as it stood prior to the passage of the act 
of 1890. ; 

It is a familiar rule that the old law, the mischief and the remedy 
intended, are considered by courts, in construing statutes, and the object 
of the legislature in passing them. 

In Anderson Lumber Co. v. Friedlander, the court said: ‘‘ The mis- 
chief was, that the owner often paid the contractor what was due him 
under the contract, before the laborer or materialman could give notice 
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to the owner under the third section to retain the amount due the con- 
tractor, and they were thus deprived of the remedy which said section 
was intended to provide. The act of 1890 was designed to prevent 
this alleged injustice. The remedy provided is this, the owner shall not 
make any payment at any time, which may become due to the contractor 
or under the terms of his contract, unless the contractor produces to him 
the releases of every laborer and materialman who has a claim for work 
done or materials furnished in the execution of the work embraced in 
such contract. In this way the money due the contractor, is retained 
in the owners hands, so that the laborer and materialmen may give 
notice under the third section to the owner to retain and proceed under 
that section to recover what is due them. But where the contract is 
duly filed, no lien except to the contractor, can attach to the building, 
nor can a lien claim be legally filed for work done and materials furnished 
in the execution of such contract, so long as the owner does not make 
the payments to the contractor without releases required by the act of 
1890. Ifthe owner makes payment to the contractor without releases, 
then the laborer or materialman need not resort to the 3rd section, but 
may pursue his remedy by filing his lien claim.” It is very evident 
that the court did not look upon this act as enlarging the rights hereto- 
fore existing between the contractor and his workmen, and the material- 
men from whom he purchased the material used in the erection of the 
building. 

Giving a materialman of a sub-contractor a right of lien would be to 
place a construction on the statute which our Court of Appeals intended 
should not be done. In the case, Carlisle v. Knapp, 51 N. J. L. 329, 
(22 Vroom), the Chancellor said, in speaking of this subject : “‘ The con- 
struction of the statute contended for by the plaintiff in error, that there 
is no limit of the materialmen who may resort to the owner, would lead 
to hardship and inconvenience, by putting the owner and contractor 
upon inquiry through successive dealers in the materials used in the 
building, to find who has or who has not been paid by his immediate 
debtor. Under such a construction any unpaid dealer, however remote, 
may demand payment; and it admits of a situation that may be oppres- 
sive to the contractor where an irresponsible sub-contractor may by ex- 
travagant purchase of material, which will, if paid by the owner from 
the contractor’s fund, so far exhaust the sub-contractor’s price that the 
remainder will not suffice to enable him to complete his work, or the 
principle contractor to do it without loss. Other disastrous consequences 
of such a construction are readily conceivable. Philipp’s on Mechanic’s 
Liens, section 49. 

‘“* But on the other hand, if the statute is so construed that the right to 
demand payment shall be confined to the creditor of the contractor, the 
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procedure is simplified and protection is justly afforded to all immedi- 
ately concerned in the building.” In that case, Robinson had contracted 
to do all the work and furnish all the materials in the erection of the 
house in question, and the contract was filed in accordance with the 2nd 
section of the Mechanic’s Lien act, in force before the amendment of 
1890 took effect. Robinson and McDowell sub-let the mason work to 
Gulver and Miller, and they bought from the plaintiff, Carlisle, the mate- 
rials hy them used in the mason work. Carlisle not having been paid 
by them, made demand upon the contractor, and upon his refusal to pay, 
gave notice to the owner, Knapp, and suit was then brought by Carlisle 
against Knapp to recover for the material, and it was held by Mr. Jus- 
tice Depue, in the Essex Circuit, that the lien could not be sustained, 
and from his ruling an appeal was taken to the Court of Errors and 
Appeals, with the result above stated. 

It will be seen that the facts in both cases are similar. 

We are of the opinion that the plaintiff has no right of lien. 


ABSTRACTS OF NEW JERSEY SUPREME COURT 
DECISIONS. 


ROBERT D. BRADNER ». HARRIET H. ROFFSELL, ADMX., ETC. 
[June Term, 1894. ] 














Contract — Condition —Precedent—Archi- 
tect’s Certificate—1. Where, by the terms of 
a building contract, the production by the 
builders of the architect’s certificate of the 
completion of the building in accordance 
with the terms of the contract is a condi- 
tion precedent to the recovery of the con- 
tract price from the owner, the fraudu- 
lent withholding of such certificate by the 
architect will dispense the builder from its 
production. 

2. Proof that the architect, upon the in- 
spection of the building, stated that it was 
completed according to the contract and 
that he would give the requisite certificate 


On writ of error. 


to the builder coupled with proof of his ar- 
bitrary refusal to do so, are, if unexplained, 
competent proof which a jury might find 
that the certificate was fraudulently with- 
held by the architect. In this connection 
proof that the building was in point of fact 
completed in accordance with the contract 
at the time of its inspection by the archi- 
tect is admissible. 

3. A charge “that it would be prima facie 
evidence of fraud if the architect withheld 
his certificate without any substantial rea- 
son for so doing,” guarded by a reference to 
the testimony, held, to be not erroneous. 


Argued at the February term 1894, before Beasley, C. J., and Van 


Syckel, Garrison and Lippincott, JJ. 


For plaintiff in error Mr. F. Bradner. 


For defendant in error. 
Opinion by GARRISON, J. 





CORNELIUS QUACKENBUSH ». STATE. 
Chosen Freeholders—Purchase of Site for Court House. 
Under the act of 1888, p. 362, it was lawful for the board of freehold- 
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ers of the county of Passaic to purchase a site for a court house without 
making a previous application for that purpose. 
Opinion by Van SycKLe, J. 
Messrs. Michael Dunn and John W. Harding for plaintiff in error. 
Mr. Wm. G. Gourley for defendant in error. 





ANDREW KIRKPATRICK, RECEIVER, v. THE STATE BOARD OF ASSESSORS. 


Taxes on Corporation—Insolvency—Reassessment on Application of Re- 
ceiver. 


On certiorari to review an assessment of taxes made by the state 
board of assessors against the Domestic Sewing Machine Company, a 
manufacturing company organized under the laws of this state. It ap- 
peared that the return on which the assessment was computed was made 
May 3, 1893, and that the assessment was made and filed June 5; that 
the proceedings in insolvency were begun on June 2, and that the prose- 
cutor was appointed receiver on that day; that the proceedings are still 
pending and that the corporation has not been dissolved. 

It was contended that the assessment could not be made against the 
company after the appointment of a receiver, and also that more than 
fifty percentum of the capital stock was invested in manufacturing busi- 
ness in this state. The assessment was made upon the return made 
by the officers of the company, but the receiver insisted that the return 
did not truly set out the facts, which were complicated and not easy to 
understand, and that the statement was made by ofhcers seeking to avoid 
a receivership, and that he, as receiver acting for creditors, ought to be 
allowed an opportunity to present the facts upon a further investigation 
to be made under the act of 1881. Rev. Sup. 602. 

It was held that putting a corporation in charge of a receiver does not 
work its dissolution. The court said: “‘The corporation continues to 
exist until its dissolution is effected either by surrender or judicial de- 
cision. Meanwhile the corporation exists with all its franchises, ex- 
ercisable by the receiver in the management of its affairs, subject to all 
the duties, obligations and liabilities that rested upon the corporation 
itself, among which is liability to taxation the same as the corporation 
itself would have been subject to in case the management and control of 
its affairs had not been committed to a receiver, N. J. South. R. R. Co. 
v. Railroad Commissioners, 41 N. J. L. (12 Vr.) 235.” 

After discussing the facts relating to the nature and mode of invest- 
ment of the capital stock and the relation of this company to the Do- 
mestic Sewing Machine Co. of Ohio, and to the Domestic Manufacturing 
Co. the court said: “‘ Without intimating any opinion as to the effect 
of the facts that appear in the state of the case, we think enough ap- 




















208 THE NEW JERSEY LAW JOURNAL. 


pears to justify further investigation at the instance of the creditors of 
this insolvent corporation. But we think the better course would be to 
let this case stand over for, say, thirty days, to the end that the prose- 
cution may take further testimony or make an application to the board 
of commissioners under the act of March 1, 1888, (P. L. 1888, p. 118), 
as he may be advised. 

Opinion by Depve, J. 

Messrs Coult d& Howell for pros. 

Mr. Wm. Y. Johnson contra. 


THE STATE, ALLISON, RELATOR, v. BLAKE. 


Elective Power of Legislature to Limit Franchise to Freeholders or extend 
it to Women. 


On information in the nature of a quo warranto. 

All persons who are within the class designated by the constitution 
are entitled to vote for all officers elected by the people, whether the 
offices to be filled be created by the constitution or by legislation. 

Such class of voters cannot be diminished or enlarged by the legisla- 
ture. Consequently a statute cannot confine the right to vote for road 
commissioners to the freeholders of the district nor extend it to 
females or to non-residents of the district. So held with reference to the 
act entitled ‘An act concerning public roads and parks and creating 
boards for the control and management of the same,” approved March 1, 
1893. P. L. 1893, p. 69. 

Opinion by BEas.ey, C. J. 

Mr. George R. Dutton for the relator. 

Messrs. Wm. M. Johnson and Joseph D. Bedle for the defendant. 


THE STATE v. INHABITANTS OF EAST BRUNSWICK, PROS., MAYOR, ETC., OF NEW 
BRUNSWICK, 


Taxation— Assessment of value—Certiorari. 


A township, the valuation of whose property has been raised by the 
State Board of Taxation, cannot prosecute a writ of certiorari to set aside 
the action of the board on the ground that the board has not made a 
proper resulting abatement in the tax of other townships, but has improp- 
erly allowed the entire abatement to one taxing district. 

Opinion by REED, J. 





WILLETS & HART v. McCORMICK, 
Assignment for the benefit of creditors. 


A creditor who puts in his claim under a statutory assignment for the. 
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benefit of creditors cannot withdraw such claim unless he can show that 
his conduct was induced by the fraud of his debtor, citing Vanderveer 
v. Conover, (1 Harr.) 487. 

Mr. Lindley M. Garrison for the plaintiff. 

Mr. Israel Roberts for the defendant. 

Opinion by Brastey, C. J. 





UNITED STATES CREDIT SYSTEM CO. v. ROBERTSON. 
Insurance of Credit—Condition. 


An insurance against loss in a certain ratio resulting from sales on 
credit containing a stipulation that only losses incurred by sales to per- 
sons whose capital as well as credit was rated. Bradstreet should be 
taken into account. Held, that a loss of the kind mentioned occurring 
from the failure of a corporate custom was not within the insurance as 
the capital of corporation was not rated in Bradstreet. 

It is not enough that Bradstreet states the amount of the capital paid 
in without stating and appraising the existing capital. The capital paid 
in may have been lost. 

Mr. John R. Emery for defendant. 

Mr. J. Frank Fort for plaintiff. 

Opinion by Beasuey, C. J. 





THE TRUSTEES OF THE FIRST PRESBYTERIAN CHURCH IN NEWARK vv. THE NA- 
| TIONAL STATE BANK OF NEWARK. 


Contract—Consideration—Sealed instrument—National Bank. 

Plaintiff was the owner of a vacant city lot. The defendant owned 

the lot adjoining it on the north, and occupied it with its banking building, 

in the south wall of which were thirty-five windows overlooking the 

| plaintiff’s land. The banking company, in consideration of one dollar 

paid by the trustees of the church, agreed with them that so long as 

they would refrain from extending their present lecture room more than 

eighty feet, and from obstructing in anywise the light on the north of 

the banking building, the banking company would pay them yearly the 
sum of seven hundred dollars. 

The banking company gave notice that after January 1, 1892, it 
would cease to make further payments. The syllabus of the case is as 
follows : 

1. It is not a good plea to a promise in writing executed under seal 
prior to the act of April 6, 1875, that it was voluntary. 

2. A defendant who has stipulated under seal to pay a certain sum 
annually to the plaintiff so long as the latter would refrain from erecting 
on its lands buildings that might obstruct the defendant’s windows is not 
relieved from the obligation to continue the payments by giving notice 
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to the plaintiff to that effect where such a provision formed no part of 
the agreement between the parties. 

3. A national bank empowered by “‘its charter to provide the real 
estate” necessary for its immediate accommodation in the transaction of 
ts business cannot interpose the defense of ultra vires to a contract 
made by it to secure the free entrance of light and air into its banking 
house. 

4. When the term of existence of a national banking association that 
would otherwise have expired in 1885, was, by act of Congress prior to 
that time extended for a further period of twenty years, the identity of the 
original corporation is in no wise affected. Judgment upon the demurer 
for the plaintiff with costs. 

Opinion by Garrison, J. 


THE COURTS OF NEW JERSEY—SOME ACCOUNT OF THEIR 
ORIGIN AND JURISDICTION. 


[Continued from the May Number, p. 137.] 

The courts established in the two provinces under the Proprietors 
were created by the people themselves either in their town meetings or 
by act of the legislature, but when the government was surrendered to 
the crown the courts of the united province were established and regu- 
lated by ordinances of the royal governors and of the king. 

The instructions for Lord Cornbury dated November 16, 1702, con- 
tained no provision for any change in the courts. The language of the 
forty-fifth paragraph was, ‘You shall not erect any court or office of 
judicature not before erected or established, without our special order.” * 

Such an order was given, however, in Lord Cornbury’s commission 
dated a few days later, December 5, 1702.+ In this the queen said : ‘* And 
(we) do further give and grant unto you full power and authority, with 
the advice and consent of our said council, to erect, constitute and estab- 
lish such and so many Courts of Judicature and Public Justice within 
our said Province under your Government, as you and they shall think 
fit and necessary, for the hearing and determining of all causes as well 
criminal as civil, according to Law and Equity, and for awarding execu- 
tion thereon with all reasonable and necessary Powers, Authorities, Fees 
and Privileges belonging with them. * * And we hereby authorize 
and empower you to constitute and appoint Judges, and in cases requi- 
site, Commissioners of Oyer and Terminer, Justices of the Peace and 


*Smith’s New Jersey, p. 230. New Jersey Archives, First Series, Vol. I1., pp. 506, 520; 
Leaming and Spicer’s Grants and Concessions. 

+ Lib. A. A. A. Commissions, fol. 1 Burlington. Field’s Provincial Courts of N. J. Cole 
lections of N. J. Historical Society, Vol. ILI., App> B. 
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other necessary Magistrates in our said Provinces for the better Admin- 
istration of Justice, and putting the Laws in Execution, and to adminis- 
ter or cause to be administered unto them, such Oath or Oaths as are 
usually given for the due Execution and Performance of Offices and 
Places and for the clearing of Truth and Judicial causes, Pardoning 
power and power to remit fines and penalties, also power except in cases 
of murder, and in that case on extraordinary occasions to grant re- 
prises.” 

With respect to admiralty jurisdiction, the governor was given no 
power to try any officer or men under commission in actual service for 
any act committed at sea, this being reserved to the commission ap- 
pointed by the King or Lord High Admiral, but officers on shore might 
be tried before the governor. 

Under the authority conferred by this commission Lord Cornbury 
made an ordinance establishing courts and defining their jurisdiction, and 
this ordinance is the original charter of the courts of New Jersey. Other 
ordinances were made from time to time within the next twenty years, 
but they made no substantial changes, and the courts, as established by 
these ordinances continued until the time of the Revolution, and were 
only slightly modified by the constitution of 1776, and in 1844 the new 
constitution referred to and adopted the existing courts, and there were 
made such changes as circumstances seemed to require. It is to the 
ordinance of Lord Cornbury, therefore, that we must look for a defini- 
tion of the nature and jurisdiction of the existing courts of New Jersey. 

The ordinance cannot be found in the records at Burlington, and it is 
not printed in Leaming and Spicer’s collection of the original Grants and 
Concessions. Judge Field in his lecture before the New Jersey Histori- 
cal Society on the Provincial courts of New Jersey gave an interesting 
account of his search for this important document and said that he found 
it accidentally, “‘ bound up in an old volume of Acts of Assembly, in the 
State Library, where it had no doubt slept undisturbed for many a year.” 
‘The name of Cornbury,” he says, *‘ in very large capitals is subscribed 
to it, and it purports to have been printed by William Bradford, Printer 
to the Queen’s Most Excellent Majesty, in the City of New York, 1704.” * 

This ordinance is not dated, but Judge Field refers to it as the ordi- 
nance of 1704. There seems to have been an earlier ordinance provid- 
ing temporarily for the justices, courts and courts of sessions. Lord 
Cornbury, in a letter to the Lords of Trade, dated September 9, 1703, t 
says he asked the gentlemen of his council what courts they had under 
the proprietary government, and they said their courts were never very 


* Provincial Courts of New Jersey. An address delivered by Richard Stockton Field 
—Collections of N. J. Historical Society, Vol. LII, p. 48. 
t New Jersey Archives, Vol. III., p. 4. 
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regularly settled, and they described to him the Justice court, the Quar- 
ter:y court and the court of Common Right, and he told them he thought 
a court for the trial of all causes under forty shillings might be very 
useful, but that he thought it ought not to be in the power of one justice 
alone, but rather of three, and that the ‘udgment should be definitive, and 
this, he says, they approved of, ‘‘and soe it is settled till the Assembly 
meets when I shall use my best endeavors to prevail on them to settle it 
by act.” And again he says: ‘I told them I thought the courts which 
sate quarterly in the province of New York were more regular than theirs, 
for there the quarterly courts are held in each county by a judge of the 
Court of Common Pleas and four justices’ assistants, whereof three make 
a quorum, and the judge of the Common Pleas or the first assistant judge 
always to be one. This they likewise approved of, and those courts are 
soe settled by an ordinance of the Governor and Councill until your Lord- 
ships direct, otherwise I have appointed sheriffs and justices of the peace 
throughout the whole province,” ete. 

This must have been a temporary ordinance, for it seems to refer 
only to the Quarterly courts, and the ordinance found by Judge Field 
establishes the whole judicial system, and moreover, it provides that 
small causes shall be tried before one justice, and not three, and it does 
not follow exactly the New York plan with respect to the Quarterly 
courts. 

Judge Field suggests that the author of the ordinance establishing 
courts of judicature was probably Roger Mompeson, a member of Lord 
Cornbury’s Council andthe first chief justice of the Supreme court of 
New Jersey. 

The existing courts of the two provinces were taken as the materials 
out of which the new system was arranged, and the plan of West New 
Jersey was followed more closely than that of the eastern province. 
East New Jersey had departed a little from English traditions, and had 
foliowed those of the Scotch proprietors in creating the Court of Common 
Right. The ordinance established the courts upon English lines, and fol- 
lowed substantially the plan already adopted in West New Jersey. Distinct 
reference was made, however, to the English courts for the purpose of 
defining the jurisdiction and prescribing the practice of the courts of the 
province. The Supreme Court of Judicature was expressly empowered 
to have cognizance of all pleas, “civil, criminal and mixt, as fully and am- 
ply to all intents and purposes whatsoever as the Courts of Queen’s Bench, 
Common Pleas and Exchequer within her Majestes Kingdom of England 
have or ought to have.” 

The judges of the Supreme court were to try causes at nisi prius and 
to act as judges of Oyer and Terminer and General Jail Delivery, as the 
English judges had always done. The name of the Court of Common 
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Pleas was given to the County court or Court of Sessions, and the jus- 
tice of the peace familiar to English law was retained with the new func- 
tions which the necessities of the colonists had required of him. 

The ordinance provided first, that justices of the peace should have 
cognizance of civil cases of debt or trespass to the value of forty shil- 
lings, with power to determine such cases without a jury, subject to an ap- 
peal to the Justices at the next Court of Sessions in cases for over twenty 
shillings. Next there was established a court of Common Pleas to be 
held in each county at the place where the general Court of Sessions is 
usually kept, to “begin immediately after the Sessions of the Peace does 
end and terminate.” It was thus assumed rather than ordained that the 
judges of the Common Pleas should be the same as the judges of the 
Sessions, and these latter had always been the justices of the peace ot 
the county. The Court of Common Pleas was given general civil juris- 
diction at common law except in cases where the title to land came in 
question, and there was a right of appeab or removal when the judgment 
is upwards of twenty pounds. The Court of General Sessions of the 
Peace is simply assumed to exist, and this ordinance merely directs that 
it shall be held in each county at a certain place on such a Tuesday in 
certain months four times a year. Provision was made, as we have 
seen, for a Supreme court to be held at Perth Amboy and Burlington 
alternately twice in each year, and the general common law jurisdiction 
of the higher courts of England is given to it besides the right to hear 
cases removed from the Common Pleas and General Sessions of the 
Peace. Process is to issue out of the office of the court at Burlington or 
Amboy under the teste of the chief justice, and one of the justices shall 
once a year, if so required, go the circuit and hold and keep the Supreme 
court for the several counties, “which the Justice, when he goes the 
circuit, shall be assisted by two or more justices of the peace during the 
time of the two days which the court in the circuit is sitting, and no 
longer.” 

The court was given power to make rules and orders, and it was ex- 
pressly provided that no rights of property should by any of the courts 
be determined, except upon confession or default, ‘‘ unless the fact be 
found by verdict of twelve men of that neighborhood, as it ought to be 
done by law.” This, however, was, no doubt, subject to the previous 
provision for trial by justices without jury in cases under forty shillings. 

No provision was made in this ordinance for any appeal to the gov- 
ernor and his council, nor to the king, and nothing was said about a 
Court of Chancery. This was provided for in an ordinance of Governor 
Cornbury, made in 1705,* declaring that the governor or lieutenant 


* Book A. A. A, Commission fol. 54, Burlington. Field’s Prov. courts. 
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governor and any three of the council should constitute this court. It 
was not until some years after this that the Court of Chancery became 
of much importance. We must first follow the series of ordinances re- 
lating to the common law courts, and see what changes were made in 
them previous to the constitution of 1776. It will be interesting to ex- 
amine the changes in detail, and we must leave this for another article. 
The ordinance of 1704 is the foundation of them all, and since Judge 
Fields’ book is out of print, and it is not familiar to the younger mem- 
bers of the bar, it may be well to furnish a copy of the ordinance here. 
Epwarp Q. KEAsBEY. 


By His Excellency Epwarp Viscount CornsBury Capt. General and Governour in 
Chief in and over her Majesty’s Provinces of New Jersey, New York, and all the Territo- 
ries and Tracts of Land depending thereon in America, and Vice Admiral of the same, &c. 


An ORDINANCE FOR ESTABLISHING COURTS OF J UDICATURE. 


Whereas, Her Most Sacred Majesty, Anne, by the Grace of God, Queen of England, 
Scotland, France and Ireland, Defendenof the Faith &c., by her Royal Letters Patents, 
bearing date the 5th day of December, in the first year of her Majesty’s Reign, did among 
other things therein mentioned, give and grant unto his Excellency Edward Viscount 
Cornbury, Captain General and Governour in Chief in and over the Province of Nova- 
Cesarea, or New Jersey, &c., full Power and Authority, with the Advice and Consent of 
her Majesty’s Council of the said Province, tu erect, constitute, and establish such and so 
many courts of Judicature and publick Justice within the said Province and Territories 
depending thereon, as his said Excellency & Council shall think fit and necessary, for the 
Hearing and Determining all Causes as well Criminal as Civil, according to Law and 
Equity, and for awarding Execution thereupon, with all necessary Powers, Authorities, 
Fees and Privileges belonging to them. 

His Excellency the Governour, by and with the Advice and Consent of her Majesty’s 
Council, and by virtue of the Powers and Authorities derived unto him by her said Majes- 
ty’s Letters Patents, doth by these presents Ordain and it is hereby Ordained by the 
Authority aforesaid, That every Justice of the Peace that resides within any town or 
County within the Province is by these presents fully empowered and authorized to have 
Cognizance of all Causes or Cases of Debt and Trespass to the value of Forty shillings and 
under; which Causes or Cases of Debt and Trespasses to the value of Forty shillings or 
under, shall and may be Heard, Try’d and finally Determined without a Jury, by every Jus- 
tice of the Peace residing as aforesaid. The process of warning for a Freeholder or inhab- 
itant shall be a summons under the hand of the Justice directed to the Constable of the 
town or precinct or to any deputies by him where the party complained of does live or 
reside. Served Personally or left at Deft’s House or place of abode four day’s. 
Itinerant person to be arrested and if payment is not immediately made after 
judgment the person is to be delivered to the Sheriff until payment of the same be 
made with the charges. Provided always, that an appeal to the Justices at the 
next Court of Sessions held for said County shall be allowed for any sum upwards of 
twenty shillings. That there shall be kept and holden a Court of Common Pleas in each 
respective County at such place where the General Court of Sessions is usually held and 
kept, to begin immediately after the Sessions of the Peace does end and terminate, and 
there to hold and continue as long as there is any business, not exceeding three days. 

And the several and respective courts of Pleas hereby established shall have Power 
and Jurisdiction to hear, try and finally determine all Action or causes of Action, and all 
Matters and things tryable at Common Law, of what nature or kind soever, Provided always 
and it is hereby ordained that there may be and shall be an Appeal or Removal by Habeas 
Corpus, or any other lawful Writ, of any Person or of any Action or Suit depending and of 
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udgment or execution that shall be determined in the said respective Courts of Pleas, up- 
wards of ten Pounds, and any Action or Suit, wherever the Right or Title of, in and to 
any Land or any things relating thereto shall be brought into Dispute or upon Tryal, 

And it is further Ordained by the Authority aforesaid, That the General Sessions of the 
Peace shall be held in each respective County within this Province at the times and places 
hereafter mentioned, that is to say, 

For the County of Middlesex at Amboy the third Tuesdays in February, May and Au- 
gust, and the fourth Tuesday in November. 

For the County of Bergen. at Bergen the first Tuesdays in February, May and Au- 
gust, and the second Tuesday in November. 

For the County of Essex at Newark, the second Tuesdays in February, May and August, 
and the third Tuesday in November. 

For the County of Monmouth, at Shrewsbury, the fourth Tuesdays in February, May and 
August, and the first Tuesday in December 

For the County of Burlington, at Burlington, the first Tuesdays in March, June and 
September, and the second Tuesday in December. 

For the County of Gloucester, the second Tuesdays in March, June an] September, and 
the third Tuesday in December. 

For the County of Salem, at Salem, the Third Tuesdays in March, June an:l September, 
and the fourth Tuesday in December. 

For the County of Cape May, at the house of Shamger Hand, the fourth Tuesdays in 
March, June ar.d September, and the first Tuesday in January. 

Which General Sessions of the Peace in each respective County aforesaid, shall hold 
and continue for any term not exceeding two days. 

And be it further Ordained by the Authority aforesaid, that there shall be held aud kept 
at the cities or towns of Perth Amboy and Burlington, alternately, a Supream Court of 
Judicature, which Supream Court is hereby fully empowered to have Cognizance of all 
Pleas, civil, criminal and mixt, as fully and amply, to all intent’ and purp»ses whatsvever, 
as the Courts of Queens Bench, Common Pleas and Exchequer within her Majesty’s King- 
dom of England, have or ought to have, in and to which Supream Court all and every per- 
son or persons whatsoever shall and may, if they s2e meet, commence any Action or Suit, 
the Debt or Damage laid in such Action or Suit, being upwards of Ten Pounds, and shall 
or may by Certiorari, Habeas Corpus, or any other lawful Writ, remove out of any of the 
respective Courts of Sessions of the Peace or Common Pleas, any Information or Indict- 
ment there depending, or Judgment thereupon given, or to be given in any criminal mat- 
ter whatsoever, cognizable before them, or any of them, as also all Actions, Pleas or Suits, 
real, personal or mixt, depending in any of the said Courts, and all Judgments thereupon 
given, or to be given, Provided always, that the action or suit depending, or judgment 
given, be upwards of the value of Ten Pounds, or that the action or suit there depending 
or determined be concerning the right or title of any Free-hold. And out of the office of 
which Supream Court at Amboy and Burlington all process shall issue out, under the test 
of the chief justice of the said Court; unto which Office all Returns shall be made Which 
Supream Court shall be holden at the Cities of Amboy and Burlington alternately, at Am- 
boy on the first Tuesday in May, and at Burlington on the first Tuesday in November, an- 
nually and every year; and each Session of the stid Court shall contiuue for any term not 
exceeding five days. 

And one of the Justices of the said Supream Court shall once in every year, if need shall 
so require, go the Circuit and hold and keep the said Supream Court, four the County of 
Bergen at Bergen, on the third Tuesday in April. For the County of Essex, at Newark, 
on the fourth Tuesday in April. For the County of Monmouth at Shrewsbury, the second 
Tuesday in May. For the County of Gloucester at Gloucester, the third Tuesday in May. 
For the County of Salem, at Salem, the fourth Tuesday in May. For the County of Cape 
May, At Shamger Hands, the first Tuesday in June. 

Which Justice when he goes the Circuit, shall in each respective County be assisted by 
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two, or more Justices of the Peace, during the time of two days, whilst the Court, in the 
Circuit, is sitting, and no longer. 

And it is further Ordained by the Authority aforesaid, That all and every of the Jus-. 
tices and Judges of the several Courts afore mentioned, be, and are hereby sufficiently Im- 
powered and authorized to make, ordain and establish all such Rules and Orders, for the more 
regular practising and proceeding in the said Courts, as fully and amply, to all intents and 
purposes whatsoever, as all or any of the Judges of the several Courts of Queens-Bench, 
Common Pleas, and Exchequer, in England legally do. 

And it is further Ordained by the Authority aforesaid, That no Person’s Right of Prop- 
erty shall be, by any of the aforesaid Courts Determined, except where matters of Fact are 
either acknowledged by the Parties, or Judgment confessed, or passeth by the Defendant’s 
fault for want of Plea or Answer, unless the Fact be found by verdict of twelve men of 


that neighbourhood, as it ought to be done by law. 
CoRNBURY. 





ABSTRACTS OF N. J. CHANCERY DECISIONS. 
[Filed June, 1894.[ 


RICHARD T. FORMAN, ADMINISTRATOR, v. GEORGIANNA MANLEY AND OTHERS 


Foreclosure—Decree for Deficiency—Amendment of Bill long after 
Final Decree. 


On motion to issue execution or decrees for deficiency. 

In a suit for foreclosure by mortgagee against mortgagor and his 
grantee, who had assumed the mortgage debt, the billset out the conveyance 
from mortgagor to grantee, omitting the clause of assumption but pray- 
ing a decree for deficiency against both mortgagor and grantee. Both 
were served with process and notice of the prayer for decree for de- 
ficiency. No defense was made and such decree was duly made against 
both. 

A deficiency arose on the sale which the mortgagor paid and took an 
assignment of the decree. After a lapse of seventeen years he moved 
to amend the bill by inserting the clause of assumpsit and for execution 
against the grantee. Held, in the absence of any proof that the grantee 
had relied on the defect of the bill, or would be prejudiced thereby, that 
such amexdment should be made. 

Opinion by Pitney, V. C. 


HARRIET A. DROSTE v. JOHN HALL, ET ALS. 


Dower in Several Parcels—Parties’ Multifariousness—Equity Practice. 


On demurrer to bill. 

1. When a husband, during his life, has divided his land into several 
parcels and aliened those parcels to different purchasers, dower is to be 
assigued to his widow in each separate tract, and not in the whole 
original tract. 

2. Only those interested in one such parcel of land are proper parties 
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to the assignment of the dower in that parcel, for they alone are con- 
cerned in and to be affected by the assignment. 

3. To join all interested in the several parcels aliened, as defendants 
to a single bill, to secure assignments of dower in the several parcels, 
renders the bill multifarious by uniting several distinct and independent 
demands agaiust different defendants in one bill. 

4. Trustees who hold the legal estate for a life and then to divide 
among heirs at law, are proper parties defendant, to a bill to secure an 
assignment of dower. 

5. If the defendants demur to the whole bill and then answer it, their 
answer will overrule their demurrer. 

6. At final hearing, though a bill may not be demurred to for multi- 
fariousness, the court may take the objection and dismiss the bill. 

Mr. John Beekman for the demurrant. 

Mr. James Parker contra. 

Opinion by the CHANCELLOorR. 





WILLIAM P. STANDISH v. FREDERICK A. BABCOCK AND CAROLINE M. BABCOCK, 


Trust Funds—Misappropriation of Partnership—Trustee—Decree of 
Dismissal—Equity Practice. 


On final hearing on bill, answer and proofs. 

1. When trust funds are fraudulently misappropriated in paying off a 
mortgage, the cestui cue trust has a right to have the debt incurred by 
the misappropriation charged on the land which has been relieved from 


' encumbrance by the fraudulent use of his money. 


2. No person can derive a benefit from a misappropriation of trust 
funds, unless he shows that he acted in good faith and paid full value. 

3. The separate creditor of a member of a firm stands, as to his 
debtor’s interest in the partnership property, in the place of his debtor, 
and can take nothing which his debtor is not entitled to. 

4. Each partner has an equitable lien on the partnership property for 
the purpose of having it applied to the payment of the partnership debts, 
and also on the whole surplus assets for his share thereof. 

5. This will support a suit against a judgment creditor of one of the 
co-partners for the purpose of having land, standing in the name of the 
judgment debtor, declared to be partnership assets. 

6. When it can be done rationally, the law always presumes in favor 
of honesty and against fraud. 

7. When a trustee mingles his own funds with trust funds, in an un- 
distinguishable mass, and then takes from the mass a part for his own 
use, the part taken will be presumed to have been his own and not that 
which he held as trustee. 
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8. A decree of dismissal in a prior suit will not bar a second, between 
the same parties, founded on a cause of action which was neither tried, 


nor triable, in the first. 


Mr. Frank Bergen for complainant. 
Mr. Cortlandt Parker for defendant. 


Opinion by Van FLEET, V. C. 





TILLIE KYLE v. WILLIAM KYLE. 


Divorce—Residence. 


Petitioner, within two years after she had been deserted by her hus- 
band, sued him in New York, where both resided, for divorce a@ mensa 
et thoro, on the ground of cruelty, and obtained a decree accordingly. 
She subsequently acquired a residence in New Jersey and sued him here 


for divorce a vinculo matrimonii on the ground of desertion. 


was not entitled to relief. 
Mr. A. H. Drury for petitioner. 
Opinion by Pitney, V. C. 


Held, she 
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MISCELLANY. 


EXAMINATIONS BEFORE THE SU- 
PREME COURT. 





JuNE TERM, 1894. 





Questions for Counsellors. 

Give the distinction between corporeal 
and incorporeal hereditaments. Name the 
several sorts of incorporeal hereditaments. 

Name and define the several kinds of com- 
mon. 

How are estates divided ? 

What word is necessary in a grant to cre- 
ate a fee? 

How are limited fees divided? Define 
each class. 

How are estates for life divided? What 
are the principal incidents to an estate for 
life? 

In what points does an executory devise 
differ from a remainder? 

Explain the doctrine of merger. 

What are the properties of a joint estate ? 
How may an estate in joint tenancy be sev- 
ered and destroyed ? 

Define partition and state the proceedings 
for partition of real estate in the Court of 
Chancery. 








Define title ; the elements of a complete 
title; title by purchase and title by descent. 

What is meant by consanguinity? How 
is it divided? Define each kind. Give the 
method of computing the degre:s of consan- 
guinity. 

What ‘class of collateral relatives takes 
by descent next after lawful children and 
the representatives of lawful children ? 

What is a deed? Give the requisites to 
a deed. Name, define and classify the con- 
veyances by the common law. 

What convevances have their force and 
operation by virtue of the statute of uses? 

Name and describe the several kinds of 
trustees. 

Give the principal characteristics of a 
charitable use. What is meant by the doc- 
trine of cy pres ? 

When is a bill of interpleader proper and 
what must it show? 

What is meant by a bill to quiet title, and 
what proceedings thereon are prescribed by 
statute in New Jersey? 

Explain what is meant by marshalling 
assets, How is it applied in the winding up 
of partnership affairs? 
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Define a limited partnership. What are 
the respective rights and liabilities of a gen- 
eral and special partner ? 

What is a donatio causa mortis, and what 
are the requisites to its validity ? 

What special plea in an action upon a 
lien claim is given to the owner by statute? 
In what form is judgment for the plaintiff 
entered in such an action? How does exe- 
cution thereon issue ? 

What was the common law as to the con- 
tracts of married women? What is the rule 
under the statute of New Jersey ? 

For what injuries may a married woman 
living separate from her husband sue in her 
own name? 

What is the appropriate method for re- 
viewing the proceedings upon which a tax 
deed is founded ? 

Explain the proceedings to organize a 
manufacturing corporation ? 

At what time do public statutes go into 
operation in this state? 

What are the constitutional rights of a 
person accused of crime? 

Name the courts specially provided for in 
the Constitution of New Jersey ? 





Questions for Attorneys. 


Define pleading; demurrer; plea; set 
off; recoupment. 

State the different kinds of pleas and the 
offices of each. 

State the difference between a general and 
special demurrer; have we special demur- 
rers in this State ? 

When must law pleadings be filed ? 

State the common law forms of action, 
and names of the pleas of general issue. 

What is evidence ? 

Name the four principal rules of evi- 
dence. 

How many kinds of divorce, and what are 
the causes of divorce in this State ; what 
court has jurisdiction; how are the suits 
begun, and what affidavit must complainant 
make? 

What action must be sued within six 
years? Four years? Two years? 

What should a certificate of incorporaticn 
under the general corporation act con tain ? 








What is a trial, verdict, judgment and 
execution ? 

How may person obtain satisfaction for 
rent by distress ? 

When a tenant is in default for rent, what 
proceedings may be had by the landlord to 
recover possession of the premises ? 

What notice is required to be given to 
tenants, in order to terminate the tenancy,. 
in cases of tenancy from year to year and 
from month to month ? 

What are the four great relations in pri- 
vate life? What is a corporation ? 

What is libel? What is slander? What. 
is the constitutional function in reference to- 
suits for libel ?. 

What are local; What are transitory 
actions ? 

Describe the procedure for foreclosure of 
of a mortgage when no appearance is entered. 
for any defendant. 

Suppose A. and B. make a contract of co- 
partnership for the purpose of carrying Gn 
the retail lumber business, and after being 
in business some time together, B. sells the 
whole business out to C. without A.’s know- 
ledge or consent ; is such a sale valid? Give 
your reasons for your answer. 

Briefly describe the proceedings in a case 
of assignment for the benefit of creditors, 
from the execution of the deed of assign- 
ment to the distribution amongst creditors, 

Within what time must an executor or 
administrator file his inventory ; when file 
his account ; how may the fairness of his. 
account be questioned and determined ? 

What defense may be made to an actiom 
upon a foreign judgment ? 

What defense can be made to a note pur- 
chased by a third person after maturity ? 

How may process against foreign corpora- 
tions be served ? 

When is a judgment a lien upon lands; 
upon goods and chattels; and what notice- 
must be given by the plalntiff of the intend- 
ed application for an execution upon a judg- 
ment six years old ? 





THE CONSTITUTIONAL COMMIS— 
SION. 





The Commission at its session on July 3d 
adopted, substantially, the propositiom 
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known as number nine, with reference to 
the courts. 

The proposition adopted provides that 
the court of final resort shall be called the 
“Court of Errors and Appeals in the last 
resort in all causes.” It shall consist of a 
chief justice and four associate justices, of 
whom four shall be a quorum. Each judge 
must be a counsellor ten years and hold no 
other court position. The Supreme court 
of New Jersey shall consist of nine justices, 
which number may be increased by law. 
The court shall be divided into three 
more divisions, one division to sit at 
Trenton and the other two divisions at 
places to be designated by. the court or 
statute. There shall be Circuit courts held 
in every county in the state by one or more 
justices of the Supreme court. 

Judges holding Circuit court shal] hold 
the Court of Oyerand Terminer and general 
jail delivery. 

This proposition is in accordance with the 
views we have already expressed on this 
subject. It retains the Supreme court, and 
gives the trial of all cases at the Circuits to 
the judges of a court of the first rank, and 
not to local judges with unlimited powers. 

It seems to us that unless we are prepared 
to merger the systems of law and equity, 
this is the best plan that can be adopted, 
and the one that will meet with the least 
opposition. 

A resolution that the judges should be 
appointed was adopted. In this also the 
commission has acted wisely. 


THE PORTRAIT. 











Frederick C. Marsh, who is still a young 
man, has done good work at the bar and in 
the Legislature. It was in the discharge of 
his duties as attorney for the county of 
Union that he displayed the character and 
abilities because of which he was chosen a 
member of the Legislature, and it was by 
reason of his legal training and knowledge 
that, as chairman of the Judiciary Commit- 
tee, he became leader of the majority in the 
Assembly and afterwards a man of strong 
influence in the Senate. 

Mr. Marsh was born at Elizabethport on 
January 27, 1857, and, after studying law in 
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Elizabeth,” was licensed to practice as an at- 
torney at the February term,1878, and admit- 
ted to the bar as counsellor three years after- 
wards. He practiced law in Elizabeth, and 

served for three years as attorney. of the 

county of Union. He was elected « mem- 

ber of the General Assembly in 1888, and 

again in 1889, and in his second session, that 
of 1890, he was the chairman of the Judi- 
ciary Committee and the leader of his party; 
and was also chosen speaker pro tempore 
in the absence of Mr. Heppenheimer. He 
was elected Senator in 1890 by a very large 
majority and served for three years with 

ability and distinction. -In 1891 he acted 

also as prosecutor of the pleas fur Union 
county and he is now actively engaged in 
the general practice of the law in this 
county. 





MR, WILLIAM ALLEN STRYKER. 





Mr. Stryker was bora at Hackettstown, 
Warren county, 1855, and at the beginning 
of the new year will round out his 40th year. 
He received his primary education in the 
public schools of his birthplace, after which 
he took a course at the Schooleys Mountain 
Seminary, closing with a practical business 
education at the Bryant and Stratton Busi- 
ness College in Newark. 

In 1874, at the age of nineteen, he entered 
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the law office of Hon. James H. Neighbour, 
at Dover, and was admitted to the bar of the 
Supreme Court as attorney, in 1878, and a 
few years later, to the degree of counsellor. 
He was appointed Master in Chancery by 
Chancellor Runyon, and, some years later, a 
Special Master by Chancellor McGill. He 
was appointed a Supreme Court Commis- 
sioner by the justices of the Supreme Court, 
in 1893. He is now a practicing attorney 
and counsellor of the Supreme Court of the 
United States. 

He commenced the practice of his pro- 
fession at Washington, in 1878, and has 
since resided there. His home is one of the 
most beautiful in that town of handsome 
residences. He married the youngest daugh- 
ter of the late William Shields, and one 
daughter has blessed that union. For sev- 
eral years, Prosecutor Stryker was corpora- 
tion counsel of Washington. 

In 1893, he was appointed Prosecutor of 
the Pleas for Warren county, which official 
position he still holds. During his present 


_term he has conducted, without assistant 


counsel, all the important criminal cases of 
that county, including several murder trials, 
securing a conviction in each case, and his 
official acts have been most satisfactory to 
the people of the county. 

Politically, Mr. Stryker is a Democrat. 
In all campaigns of recent years his services 
have been in great demand, as he stands 
high as an orator and public speaker. He 
is a prominent member of the Odd Fellows, 
and is one of their principal speakers at 
public gatherings. It is unnecessary to say 
that he enjoys a lucrative practice. 





THE NEW JUDGES OF THE COURT 
OF ERRORS. 





While the Constitutional Commission is 
talking of removing the lay element of the 
Court of Errors, Governor Werts is doing 
what he can in the sume direction by ap- 
pointing lawyers to the vacant places on 
the bench. Judge Simmons was educated 
as a lawyer and admitted to the bar in an- 
other state, and before he took his seat on 
the bench he was admitted both as attorney 
and counsellor in New Jersey, and now in 
the place of Judge Phelps, who was edu- 





cated for the bar, he bas appointed Vice 
Chancellor Green. This last appointment 
isa very important ove. It puts on the 
bench a member of the Court of Chancery, 
who can sit on the hearing of equity cases, 
so that the Court of Equity will have at 
least one voice in the determination of equit- 
able questions in the court of last resort. 
Vice Chancellor Green, moreover, has 
proved himself to b: a learned and judicious 
judge, patient in hearing and industrious in 
examining the law and the facts. His 
presence will be an assistance to his associ- 
ates and add much strength to the court. If 
the court is not changed by constitutional 
amendment, it would be well, as we have 
suggested before, that all vice chancellors 
should be appointed members of it. 








MR BAYARD STOCKTON. 


Mr. Bayard Stockton was born in Prince- 
ton, N. J , June 22, 1853, and is the son of 
Richard Stockton, the oldest son of Com- 
modore Robert F. Stockton. He graduated 
from Princeton College in the class of ’72, 
and was admitted to the bar in the February 
term 1878, and passed his examination as 
a counsellor in the February term 1881, 
and was selected as Special Master in Chan- 
cery May 17, 1887. He was appointed 
Prosecutor of the Pleas of Mercer county 
ad interim by Governor Green Sept. 27, 1887, 
and was afterwards confirmed by the Senate 
and appointed for a full term Feb. 7, 1888. 
He was reappointed by Governor Werts and 
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confirmed by the Senate Feb. 7, 1893, and 
still holds the office. 

Mr. Stockton lives in Princeton, in Mor- 
ven, the old residence of his ancestors, but 
has an office in Trenton. He is a widower, 
with two boys. 





OBITUARY. 





MR. JOHN RIDLEY. 

Our notice of the death of Mr. John 
Ridley last month was too brief, the death 
having occurred only a day before going to 
press. 

Mr. Ridley was a graduate of Columbia 
Law School, class of ’77, and was admitted 
to practice law in New York as attorney and 
counsellor the following December. For 
several years he had an office at 36 Beek- 


man street, when he gave the same up be- 
cause his health was so impaired that his 


physician stated his case was hopeless. As 
a last resort, he went to Plainfield, N. J., 
to get out of the heavy air of Brooklyn, 
where he and his parents had resided. After 
reaching Plainfield, for a half dozen years, 
he did not endeavor to practice, but gave 
himself up to a brave endeavor to regain 
health. He studied law in the office of 
Judge Ulrich, and was admitted, after regu- 
Jar examination, to practice as an attorney, 
in June, 1889, and became counsellor at the 
June term, 1893. 


Mr. Ridley was, in many respects, a model | 


He was well read. He 
A more 


man and lawyer. 
took great pains with his cases. 











exact and scrupulous attorney we have never | 


known. His unselfish and courageous bat- 
tle for life against all possible odds was one 
so remarkable to his friends that they all 


noted at his death that few such men are 
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obliging, and punctilieus in all of his en- 
gagements; he was the quintessence of neat- 
ness, prompt in his undertakings and careful 
in his methods and always aimed to please. 
As a lawyer he gave evidence of skill and 
know] edge ; to him law was indeed a jealous 
mistresss, and of her he felt proud; he 
seemed to appreciate the jfact that the legal 
profession demanded of her devotees un- 
swerving and undeviating time and atten- 
tion, and felt none ought to woo her unless 
he was disposed to exercise that care, skill 
and labor so essentially necessary to pose as 
an able defender of her principles ; as a desk 
and office lawyer he gave evidence of being 
a thoroughly good one, he was thoroughly 
reliable and scrupulously conscientious, he 
despised petty tricks and mean advantages ; 
he was honest in all of his transactions, and 
expected like treatment at the hands of 
others. 

“Mr. Ridley had a fair, discriminating 
mind, was possessed of good reasoning pow- 
ers, and sought to get at the fundamental 
principles underlying the subjects in which . 
he was interested. He was a safe counsellor, 
and usually abstained from giving an off 
hand opinion unless he was certain that he 
had some authority to sustain him in his 
conclusions; he fancied the niceties of the 
law and delighted in discriminations ; Chan- 
cery practice was his specialty ; he had a 
high regard for the equitable side of the law ; 
he sought for equity in everything and his 
reasonings seemed to be all founded on that 
basis. 

“ He was a close reader and might justly 
have been called a book worm. Shortly be- 


| fore his decease he had given his thoughts 


known, and that they make living altogether | 


sublime. 
ing: 


“John Ridley, was in many respects a | 
During a | 


model young man and lawyer. 
long period in his career [ was brought 
in almost daily contact with him, under cir- 
cumstances by which I had an opportunity 
of learning some of his excellent character” 
istics. He was a gentleman of correct hab- 


its and gentlemanly demeanor, quick to re- 
spond to all calls of duty, courteous and 


A friend contributes the follow- | 


in the direction of becoming a legal author ; 
in fact he had commenced taking up this 
line and prepared and publi-hed a book in 
the month of May, last year, when he ar- 
ranged topically and annotated “The Chan- 
cery Acts of New Jersey,” and just prior to 
his disease was engaged in indexing the vol- 
ums of THE New Jersey LAw JOURNAL, 
of which he had completed five volumns. 

“ The constitutional side of the law, which 
is such an interesting and inviting field to 
so many legal minds, especially to such law- 
yers as take an interest in political and 




















State questions had no especial attraction 
for him, nor is it probable that he would 
have distinguished himself as an advocate, 

“Mr. Ridley never held public office, 
although he was deeply interested in all 
matters pending before the political con- 
sciences of the people ; he had little or noth- 
ing to do with practical politics, but held 
in high esteem honest men in office, and 
admired broad, liberal and high statesman- 
ship qualities; such statesmen as Webster, 
Clay, Calhoun and the early Colonial states- 
men, were his political models and idea!s.” 





THE DEATH OF WILLIAM WAL- 
TER PHELPS, 





Judge Phelps died on the day before the 
opening of the Juneterm of the Court of 
Errors. He had sat but one year upon the 
bench of that court, but, in the words of the 
chancellor in announcing his death to the 
court, he had already not only endeared 
himself to his associates, but he had added 
lustre to the bench and had given his col- 
leagues the benefit of his extended observa- 
tion, his wide experience and liberal educa- 
tion. To his knowledge of the law, acquired 
by thorough study and a few years of prac- 
tice, he had added a wide knowledge of 
aftairs and of men, and he gave to the duties 
of his judicial office the zealous service of 
the bright and eager intellect which he had 
used so well in parl'amentary and diplo- 
matic life. His loss is felt not only in the 
court, but also in the Constitutional Commis- 
sion in which he would have been especially 
valuable, both for suggestion and counsel. 





DEATH OF J, RANDALL MURPHY. 


J. Randall Murphy, a young member of 
the Ocean County Bar, died suddenly on 
April third, in New York City. 

Mr. Murphy studied law in the office of 
his father, Hon. Edward H. Murphy, in the 
city of Trenton, and was admitted as an at- 
torney, February Term, 1892, and immedi- 
ately entered into practice in connection 
with Thomas J. Curtis, Esq., at Point Pleas- 
ant, New Jersey. Early in 1894, he re- 
ceived the appointment of Attorney and 
Treasurer of the Sharp and Alleman Law 
Company, at their New York office, and 
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was actively engaged in the practice of his 
profession at the time of his death, which 
was caused by heart failure after an attack 
of the grippe, from which he had apparently 
recovered. 

The members of the Bar of Ocean County 
met at the court house on April 10th at the 
opening of the term, Justice Van Syckel 
presiding. He appointed Messrs. Isaac W. 
Carmichael, A. W. Martin and Thomas §. 
Middleton to draft a set of resolutions and 
they reported the following: 

“The members of the bar of Ocean: county 
are grieved by the announcement of the sud- 
den death of J. Randall Murphy, one of its 
youngest members, and desiring to preserve 
an expression of their respect and esteem for 
him, respectfully request the court to enter 
upon its records the following minutes: 

“Though the deceased had not been long a 
member of tle bar of this state and county, 
yet he had drawn our attention by beinga 
young man who had exhibited qualities of 
mind and character which promised much 
for his success in the future in his chosen 
profession. He was quiet and gentlemanly 
in bis intercourse with his fellow members 
of the bar, thereby winning their good will, 
and was studious in habit, desiring to learn 
the law thoroughly, and having a praise- 
worthy ambition to succeed in it; looking to 
it as an honorable profession to be honor- 
ably practiced. He was possessed of very 
many estimable qualities of mind and heart. 

‘His brethern of the bar of Ocean county 
desire to offer this tribute to his memory.” 

Ata meeting of the Sharp and Alleman 
Law corporation, the following re-olutions 


were adopted: 

The directors of the Sharp and Alleman 
Law Company having heard of the sudden 
death of their fellow director and treasurer 
of the company, J. Randall Murphy, Esq., de- 
sire to put on record this minute of respect 
for his memory, and to testify to their ap- 
preciation of his estimable character and 
wortb. 

They recognize in their deceased fellow di- 
rector the qualities of an intelligent and con- 
scientious christian gentleman, a faithful 
and trustworthy officer, and acongenial com- 
panion. They most sincerely sympathize 
with his family, and especially with those who 
were nearest to him, and to whom he was so 
affectionate and dutiful a son and brother. 

Mr. Murphy was in his twenty-third 
year, his personal qualities had endeared 
him to a host of friends and for one so 
young had already achieved for himself a 


position that promised a brilliant future. 











